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SUPREME COURT OF THE UNI TED STATES

DELAWARE,
Plaintiff, NCS.
VS. 220145 & 220146
ARKANSAS, ET AL., ( Consol i dat ed)
Def endant s.

PROCEEDI NGS HELD REMOTELY

Wednesday, Cctober 26, 2022

4:02 p.m (EDT)

BEFORE: JUDGE Pl ERRE LEVAL

Reported by:
Jaclyn Uzia, CSR
Job No. 219001
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REMOTE APPEARANCES:

Counsel for Del aware:

LOEB & LOEB LLP
901 New York Avenue NW
Washi ngt on, DC 20001

BY: JESSI CA MATTAVI, ESQ
STEVEN ROSENTHAL, ESQ

HOGAN LOVELLS US LLP
555 Thirteenth Street NW
Washi ngt on, DC 20004

BY: NEAL KATYAL, ESQ

Counsel for Arkansas, et al.:
ARKANSAS ATTORNEY GENERAL' S COFFI CE
323 Center Street
Littl e Rock, Arkansas 72201
BY: NI CHOLAS BRONNI, ESQ

( Cont i nued)
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REMOTE APPEARANCES:  ( Cont i nued)

Counsel for Pennsyl vani a:
KLElI NBARD LLC

1717 Arch Street

Phi | adel phi a, Pennsylvania 19103
BY: JOSHUA VOSS, ESQ

Counsel for Texas:

OFFI CE OF THE ATTORNEY GENERAL OF TEXAS
P. OO BOX 12548 (MC 009)
Austin, Texas 78711

BY: RYAN WALTERS, ESQ

Counsel for Ohio:

OFFI CE OF THE OH O ATTORNEY GENERAL
30 East Broad Street
Col unbus, OChi o 43215

BY: H LARY DAMASER, ESQ
KEI TH O KORN, ESQ.

( Cont i nued)
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REMOTE APPEARANCES:  ( Cont i nued)

Counsel for Oregon:

OREGON DEPARTMENT OF JUSTI CE
1162 Court Street NE
Salem Oregon 97301

BY: BENJAM N GUTMAN, ESQ

Counsel for |daho:

OFFI CE OF THE | DAHO ATTORNEY GENERAL
954 West Jefferson Street
Boi se, |daho 83720

BY: BRI AN CHURCH, ESQ

Counsel for Commonweal th of Virginia:

OFFI CE OF THE ATTORNEY GENERAL OF VI RG NI A
202 North 9th Street
Ri chnond, Virginia 23219

BY: KEVI N GALLAGHER, ESQ.

( Cont i nued)
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REMOTE APPEARANCES:  ( Cont i nued)

Counsel for Non-Party MneyG am

I nt ernati onal :

MCELROY, DEUTSCH, MJULVANEY & CARPENTER, LLP
1300 Mount Kenbl e Avenue
Morristown, New Jersey 07962

BY: M CHAEL RATO, ESQ

ALSO PRESENT:
BRENDA MAYRACK,
State Escheator, State of Del aware

NATHANI EL ZELI NSKY, ESQ
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JUDGE LEVAL: So | thank you for
attending this conference on very
short notice. | apologize for
I nterrupting your busy schedul es.

Let ne get straight to the
point to tell you why |'ve
call ed this conference.

Upon readi ng the oral argunent
before the Suprene Court wth the
categorical assertion by counsel for
Del aware that the banks are |liable on
the disputed instrunents, | went back
to restudy the papers that you fil ed
I n support of and in opposition to
your respective notions for summary
j udgnent .

| found, on doing so, to ny
enbarrassnent, that | can no | onger
subscribe to the entirety of ny
recommendations to the Suprene Court
innmy first interimreport, at | east
i nsofar as they pertain to teller's
checks.

As | read the duties of a Speci al
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Pr oceedi ngs

Master, nmy situation is quite
different fromwhat it would be if,
for exanple, | were the district judge
whose case was being heard by the
Suprene Court. In that case, in that
circunstance, ny role would have ended
with the appeal fromny judgnent, but
I n contrast, the guide for the Speci al
Mast ers provides that the Speci al
Master's role in fornul ati ng good
recommendations to the Court is
exercised, quote, at all tinmes and in
many ways.

In ny report, | said to the
Suprene Court that the distinctions
t hat Del aware drew between the
di sputed instrunents and the comonly
accepted perception of noney orders
related either to issues of marketing
strategy or to superficial appearances
and did not involve differences in the
rights, the duties and liabilities
t hat arose from usage of the

I nstrunments.
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Pr oceedi ngs

It was ny conclusion, as a
result, that there were no neani ngful
di stinctions between the disputed
I nstrunents and noney orders so that
t hey shoul d be deened to be noney
orders, and if not, at least simlar
I nstrunment s.

| now cannot understand how I
cane to that conclusion. Delaware had
advanced nunerous argunents which |
found unpersuasi ve because they
related only to other marketing
strategies or superficial appearances
of the instrunents. | can only
surm se that | was blinded by the
several argunents which | found to be
unpersuasive to the argunent that |
now find to be entirely persuasive,
and that is the fact that the banks,
in selling teller's checks, assune
liability as drawer for the paynent of
t he check.

That is not a difference that

relates only to marketing strategy or
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Pr oceedi ngs

to cosnetic appearances. |t changes
the rights and liabilities that flow
fromthe use of the instrunent from
what they would be if the issuer
al one, that is MoneyGam was |liable
for paynent of the check, as is
normal ly the case with noney orders.

And that change, in ny view, is a
substantial one, both in the practices
of the marketplace and in law. It
makes the instrunent a bank check, one
defined by the UCC as a teller's check
that is one drawn by one bank on
anot her bank. The inportance of that
difference lies in part in the fact
that in addition to the credit of
MoneyGram the credit of the selling
bank as drawer of the check is on the
I i ne.

As a practical matter in the
worl d of commerce, many sellers,
I ncl udi ng sellers of cars, boats, real
estate, conventionally require paynent

in limted ways including by a bank
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Pr oceedi ngs
check.

It's also inportant, with respect
to the I egal obligation of a bank in
which the itemis deposited, to nake
funds avail abl e on the next business
day.

So, while | recognize that
according to dictionary definitions
nmoney orders can be instrunents issued
by banks, in which case those checks
would simlarly carry a bank's
responsibility, it's not the usual
practice for banks to i ssue noney
orders, and | believe that the record
contains no instances of bank-issued
noney orders.

In my view, that difference
bet ween the MoneyGramteller's checks
and noney orders, at least as they're
comonly understood, is sufficiently
significant and inportant in both
commerce and law that teller's checks
cannot be considered to be nobney

orders, nor are they sufficiently
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Pr oceedi ngs

simlar to qualify as other simlar
I nstrunents.

It's therefore ny present
t hi nking that | should nodify the
recomendations that | made in the
first interimreport to recommend that
W th respect to MoneyGamis teller's
checks, the Court should rule in favor
of Delaware that these instrunents are
not covered by the FDA

Turning to agent checks, |
believe | should | eave ny original
recommendat i on unchanged. | recognize
t hat Del aware contends that nerely by
virtue of the bank enpl oyee's
signature the banks are |iable on
them And Delaware's expert w tness,
Prof essor Mann, asserted that nmany of
t he agent checks should be found to
have the status of teller's checks
excepting those that state on their
face that the selling bank signs them
as agent for MoneyG am

But | find Professor Mann's
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Pr oceedi ngs
reasoni ng on this point not
persuasi ve. Professor Mann cl asses
t he banks that sell agent checks as
the drawers of the instrunents, but
none of the agent checks identify that
bank as the drawer.

To the contrary, all of them
i dentify MoneyGram as the drawer; at
| east all of themto the extent
exhibited to ne in the papers that
were submtted.

Sone forns of agent check are
expressly | abel ed "Agent Check" and
they say on them "Agent for
MoneyGram " O hers, even when they do

not use the word "agent," they
nonet hel ess identify MoneyG am as the
drawer of the check. No other entity
Is identified as drawer of the check.
Further, unlike MineyG am s
teller's checks, none of the agent
checks claimon their face to be

teller's checks.

Finally, Delaware's statenent of
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Pr oceedi ngs
undi sputed facts includes a MoneyG am
chart show ng that MoneyGramtreats
its teller's checks but not its agent
checks as requiring next-day funds
availability under Reg CC
Apparently, MneyG am does not believe
the selling banks are Iiable on the
agent checks, all of which identify
MoneyGram and MoneyG am al one, as the
drawer of the check.

So, in the light of these
observations, | believe that the
features of agent checks, that
Del aware validly invokes to
differenti ate agent checks for noney
orders, pertain only to marketing
deci sions or superficial
characteristics and do not
meani ngful I y di stingui sh agent checks
from noney orders. Del aware has
Identified no true difference between
agent checks and instrunents generally
acknow edged as noney orders that

changes the rights, duties and
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Pr oceedi ngs
liabilities arising fromthe use of
the instrunment. Accordingly, with
respect to agent checks, unlike
teller's checks, |I stand by ny
ori ginal recomendati on.

So, it's nmy present intention to
file a supplenmental nmaster's report
with the Suprene Court changi ng ny
recomendation as to teller's checks
and adhering to it as to agent checks.

Now, given the fact that you've
had no prior notice of what | wanted
to say to you here, | will not call on
any of you at this tinme to respond or
say anything. |If you wish to say
sonething |I'd be happy to hear
anything you would |ike to say, but |
wi Il ask you to file comments on what
|'"ve said. | would wel cone your
comments on the propriety of a Speci al
Master filing a change of
recommendation with the Court as well
as on the nerits of the issues. |It's,

of course, unnecessary for you to
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Pr oceedi ngs

extensively reiterate all of the
argunents you have previously nmade.

So | would like to request that
t he Defendant States file their
comments on what |'ve said here and ny
I ntentions a week fromtoday, and
Del aware a week thereafter, and if |
think it would be hel pful after that,
| may request another conference to
di scuss the issue.

So does any of you wi sh to be
heard now or do you just prefer to
|l eave it to your witten comments?

MR. KATYAL: Your Honor, we
appreci ate very nmuch the dial ogue
here. This is the second tine in a
nmonth that |'ve seen you search for
the truth and reconsi der sonme of your
prem ses and we appreciate that. W
woul d be happy to do that.

| guess ny only concern is just
with the Suprene Court itself and
maki ng sure that there's sone notice

sonehow for them maybe in the next
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Pr oceedi ngs
coupl e weeks before --

JUDGE LEVAL: Yes, | wll -- |
will file -- 1 will call the clerk of
the Suprenme Court to tell themny
Intentions and I will file on the
record a docunent just briefly
stating, speaking of ny intention to
file an altered recomendati on.

MR, KATYAL: Terrific.

MR. BRONNI:  Your Honor, can |
just clarify because I want to nake
sure | have right what you want us to
respond to now. |It's on the
proprietary question, or is there also
a nerits question, you want us to
bring forth those i ssues now or. ..

JUDCGE LEVAL: You can -- you nean
what I'minviting you to tal k about
ri ght now?

MR. BRONNI: Well, | nean, in the
filing that you wanted, your Honor, a
week fromtoday. | know you said on
the propriety of supplenenting the

report.
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Pr oceedi ngs

JUDGE LEVAL: You can tal k about
anything you would like to tal k about,
anything you think is appropriate, but
| just wanted to nmake clear that, of
course, | expect you to tal k about the
nerits of the issue, but if you wanted
to talk about the propriety of a
Speci al Master doing what | propose to
do, filing an anended report, | would
wel cone any such comments as wel |l .

MR. BRONNI: Under st ood.

JUDGE LEVAL: Am | being clear
about that?

MR BRONNI: Yes, your Honor. |
just wanted to make sure | under st ood.

JUDGE LEVAL: Anything el se that
anybody wants to say?

MR. BRONNI: One point. Thank
you, your Honor. Imrediately |I want
to nake sure here, your Honor said
there was no evidence that banks
| ssued noney orders.

| just, as a prelimnary matter,

your Honor, | would point you to
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Pr oceedi ngs
Del aware's own appendi x material that
di scusses bank-i ssued noney orders.

JUDGE LEVAL: |'m not hearing you
very clearly. Can you -- are you --
your voice isS comng across to ne in
ki nd of a nuddy way.

MR BRONNI: Let ne try one
thing, see if this --

JUDGE LEVAL: Maybe if you can
just speak a little slower. You're
calling ny attention to exhibits?

MR BRONNI: Yes, your Honor.
Can you hear ne better now?

JUDGE LEVAL: Yes.

MR. BRONNI: Ckay. Just one
point is in Delaware's own appendi x
materials. | believe it's the
contents encycl opedia and the AVA
report on noney orders discusses
extensi vely bank noney orders, which
are noney orders issued by banks,
because your Honor noted that there
wasn't evidence in the report of noney

orders that were issued by banks and |
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Pr oceedi ngs
just, off the top of ny head, | wanted
to draw your attention to that.

JUDGE LEVAL: I'Il have to | ook
at that. Can you cite ne with, either
counsel cite ne to specific pages on
that or where to | ook?

MR. BRONNI: |'m happy to send
you an e-mail. | don't have it in
front of me right now unfortunately.

JUDGE LEVAL: GCkay. Do you know,
M. Katyal, where that is?

MR. KATYAL: | don't, I'msorry,
your Honor. But, in fact, this case
Is far out of my mnd. | have another
one to argue in a couple days, so
sorry on the page nunber but we'd be
happy to |l ook at ny friend's
subm ssi on and get back to you.

JUDGE LEVAL: |'mnot sure that
point is vital to ny analysis, but
certainly look at it. Is that it?
kay.

Thank you very nmuch. | | ook

forward to hearing fromyou and if
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Pr oceedi ngs
| -- if I think it would helpful to
have a di scussion after you have filed
your responses, | will have ny clerk
call to set up another conference.

Many t hanks.

MR. KATYAL: Neal Katyal for
Del aware. W would Ii ke a copy,
pl ease.

MR. BRONNI: Nick Bronni for
Arkansas. W woul d, too.

JUDGE LEVAL: And | would -- the
Special Master, | would |like one. Do
you have ny address and ny e-nail
address?

MR. KATYAL: W can get it to
them Judge.

JUDGE LEVAL: GCkay. Thank you.

(Time noted: 4:17 p.m)
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CERTI FI CATE

STATE OF NEW YORK )

SS.

COUNTY OF NEW YORK )

I, JACLYN URZI A, CSR, do hereby
certify that the withinis a true and
accurate transcript of the renote
proceedi ngs taken on QOctober 26, 2022.

| further certify that | am not
related to any of the parties to this
action by blood or marriage and that |
amin no way interested in the outcone
of this matter.

I N WTNESS WHERECF, | have
hereunto set ny hand this October 28,
2022.

gtttz W

JACLYN URZI A
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