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Pleading Direct Patent Infringement Without Form 18 

   

Law360, New York (June 16, 2015, 10:22 AM ET) --  

The way plaintiffs plead direct patent infringement may be about to change. Currently, the use of Form 
18 suffices to plead a claim of direct patent infringement, despite what many courts and commentators 
believe is insufficient factual information required by that form. Recognizing that deficiency, the Federal 
Rules Advisory Committee recently submitted a proposal to the U.S. Supreme Court to abolish Form 
18.[1] The Supreme Court adopted that change on April 29, 2015. Absent congressional action, the rule 
change will go into effect on Dec. 1, 2015.[2] Assuming the end is near for Form 18, what will courts 
require a plaintiff to plead to survive a motion to dismiss a direct infringement claim in a world without 
Form 18? This article seeks to answer that question. 
 
Basic Pleading Standards 
 
Under Federal Rule of Civil Procedure 8, a complaint must contain “‘a short and plain statement showing 
that the pleader is entitled to relief,’ in order to give the defendant fair notice of what the ... claim is and 
the grounds upon which it rests.”[3] Although “detailed factual allegations” are not required, a 
complaint must allege “sufficient factual matter, accepted as true, to state a claim that is plausible on its 
face.”[4] “A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is liable for the misconduct alleged.”[5] That 
determination is a “context-specific task that requires the reviewing court to draw on its judicial 
experience and common sense.”[6] 
 
The Twombly/Iqbal pleading standard stands in contrast to the limited factual support currently 
required by Form 18, which requires only the following: 
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On date, United States Letters Patent No. _____________ were issued to the plaintiff for an invention in 
an electric motor. The plaintiff owned the patent throughout the period of the defendant’s infringing 
acts and still owns the patent. The defendant has infringed and is still infringing the Letters Patent by 
making, selling, and using electric motors that embody the patented invention, and the defendant will 
continue to do so unless enjoined by this court. 
 
Form 18 was a product of an era in which a plaintiff’s complaint could be dismissed under Rule 12(b)(6) only 
if there was “no set of facts in support of his claim which would entitled him to relief.”[7] The Supreme 
Court in Twombly (and later in Iqbal) rejected that standard, explaining that Conley’s phrase is “best 
forgotten as an incomplete, negative gloss on an accepted pleading standard.”[8] Twombly and Iqbal made 
clear that conclusory allegations that were sufficient to survive motions to dismiss based upon Conley’s no 
set of facts language — such as those in Form 18 — were no longer sufficient 
 
Pleading Direct Infringement 
 
Despite the limited facts required by Form 18, the Federal Circuit has held that the use of Form 18 
immunizes a complaint from a motion to dismiss. In McZeal v. Sprint Nextel Corp., the court identified the 
elements required to plead direct patent infringement based upon Form 16 (the precursor to Form 18) as: 
“(1) an allegation of jurisdiction; (2) a statement that the plaintiff owns the patent; (3) a statement that the 
defendant has been infringing the patent by making, selling, and using [the device] embodying the patent; 
(4) a statement that the plaintiff has given the defendant notice of its infringement; and (5) a demand for 
an injunction and damages.”[9] Although the McZeal court cited Twombly, it did not analyze how the form 
met the plausibility standard under Twombly. In dissent, Judge Timothy Dyk stated that the elements found 
in Form 16 were “inadequate to provide sufficient notice to an accused infringer” because “[t]he form fails 
to state which claims are asserted and which features of the accused device are alleged to infringe the 
limitations of those claims.”[10] 
 
In K-Tech Telecommunications v. Time Warner Cable Inc., the Federal Circuit reiterated that Form 18 
controls pleading direct infringement, even if there is some discord between Twombly and Iqbal and Form 
18.[11] According to the Federal Circuit, the Supreme Court’s decisions cannot alter the requirements of 
Form 18, only Congress can do that.[12] The court also rejected the idea that Form 18 fails to meet the 
requirements of Twombly and Iqbal: “Form 18 in no way relaxed the clear principles of Rule 8.”[13] 
 
Where To From Here? 
 
The Federal Circuit has embraced Form 18 as a sufficient basis for pleading direct infringement. But Form 
18 will likely cease to exist later this year. That leaves plaintiffs in a pleading quandary: What allegations will 
suffice to plead direct infringement when judged through the lens of Twombly and Iqbal? 
 
Since McZeal, the Federal Circuit has held that the information contained in Form 18 is enough to allege 
direct infringement. And Judge Evan Wallach, in his concurrence in K-Tech, took the position that Form 18 
satisfied the standards from Twombly and Iqbal: “[Form 18] illustrates the ‘simplicity and brevity’ adequate 
to state a plausible claim for relief in cases alleging direct patent infringement.” 714 F.3d at 1287 (Wallach, 
J., concurring). So, perhaps, the substance of Form 18 can continue to guide plaintiffs. 
 
But that is unlikely. It is clear, as the Advisory Committee on the Federal Rules, other members of the 
Federal Circuit, and district courts have explained,[14] that more factual support will be required. As the 
Advisory Committee stated in its recommendation to the Supreme Court to abolish Form 18, the forms 
“illustrate a simplicity of pleading that has not been used in many years.”[15] And, as many courts have 



 

 

noted, the substance of Form 18 is often insufficient to place a defendant on notice of what it must defend. 
Thus, the policy behind the elimination of Form 18 supports the view that the substance of Form 18 does 
not comport with Twombly and Iqbal and will not be sufficient to plead a claim for direct patent 
infringement in the absence of Form 18. 
 
Assuming that is true, what can be gleaned from the existing case law to guide plaintiffs in pleading direct 
infringement? Will it be an element-by-element approach, as suggested by some of the congressional 
proposals?[16] Or will it be a more flexible approach? 
 
Absent a new statute enacted by Congress specifying what a complaint must contain, courts will likely take 
a more flexible approach in light of the context-specific analysis required by Twombly and Iqbal. It is 
certainly possible that, in some cases, the limited allegations contained in Form 18 will suffice to place a 
defendant on notice of what it must defend. The patent and technology involved would need to be basic, 
and the claims clear as to how they might read on the allegedly infringing products. 
 
Conversely, in a more complex case, it is possible that a court might require element-by-element 
allegations of how the accused product infringes the asserted claims to provide the defendant with 
sufficient notice of what it must defend. For example, in a case where an accused product has many parts, 
and the patent could only possibly read on a small subset of parts, the notice function of Rule 8 and the 
plausibility standard of Twombly and Iqbal is unlikely to be met by a plaintiff just pointing to a product and 
asserting certain claims. 
 
One possible approach that may satisfy the notice function of Rule 8 and the plausibility standard of 
Twombly and Iqbal is the approach to which Judge Dyk alluded in McZeal. At a minimum, a plaintiff must 
allege which claims of the patent are asserted to be infringed, and by which features in the accused 
products.[17] In most cases, such detail should put a defendant on sufficient notice of what it must defend. 
 
Conclusion 
 
It appears that Form 18 will be eliminated later this year. Courts will need to forge a new standard for 
pleading direct patent infringement. Pleading additional facts, such as the claims alleged to be infringed 
and the aspect of the accused product alleged to infringe, will likely satisfy the plausibility standard from 
Twombly and Iqbal. 
 
—By Rodger D. Smith II and Ethan H. Townsend, Morris Nichols Arsht & Tunnell LLP 
 
Rodger Smith is a partner and Ethan Townsend is an associate at Morris Nichols in Wilmington, Delaware. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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