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CHANCERY COURT DECISION  
ADDRESSES COMMON POST-CLOSING  

INDEMNITY PROVISIONS

In a recent decision from Vice Chancellor Glasscock, ENI 
Holdings, LLC v. KBR Group Holdings, LLC, the Delaware 
Court of Chancery provided important guidance for drafters of 
contracts with respect to the use of survival clauses to shorten 
the statute of limitations for breaches of representations and 
warranties and on the interaction between the survival clause, 
the procedures for indemnification for breach of contract, 
and the exceptions to, and limitations on, indemnification 
obligations.  Click here to download a copy of the Court’s 
opinion.

Background and Overview  

The dispute in ENI arose out of the sale by ENI Holdings, 
LLC (the “Seller”) of Roberts & Shaefer Co. (“R&S”) to 
KBR Group Holdings, LLC (the “Purchaser”) pursuant to 
a Stock Purchase Agreement (the “SPA”) on December 21, 
2010.  Following the sale, the parties were unable to agree on 
the working capital at closing for purposes of calculating an 
adjustment to the purchase price, a matter that was subject to 
binding arbitration.  In addition, the Seller filed a complaint 
against the Purchaser in the Court of Chancery on December 
3, 2012, alleging breach of contract and the covenant of good 
faith and fair dealing, and, in response, the Purchaser filed 
a number of counterclaims against the Seller on May 17, 
2013, alleging fraud and breach of various representations, 
warranties and covenants.  The Seller moved to dismiss the 
counterclaims, asserting that the Purchaser had not satisfied 
the contractual prerequisites for indemnification and that the 
Purchaser’s counterclaims were time-barred. 

The Court granted the Seller’s motion to dismiss the 
Purchaser’s counterclaims alleging breach of non-
fundamental representations as time-barred, but denied the 
motion with respect to counterclaims alleging breach of the 
fundamental representations or fraud.  The Court’s analysis 

provides important insights for drafters with respect to 
the interpretation of survival clauses and indemnification 
provisions.  The following discussion focuses on aspects of 
the Court’s opinion that likely will be of greatest interest to 
contract drafters.

Relevant Contract Provisions 

The disputed SPA contained a number of important 
provisions that are commonly contained, in various 
forms, in acquisition agreements.  Like many acquisition 
agreements that do not involve a public company target, 
the SPA (Section 6.01) contained a survival clause that 
stated that the representations and warranties of the 
Seller would survive closing and “terminate on” March 
23, 2012, (the “Termination Date”) (approximately 15 
months after the closing of the SPA), except that, in the 
case of certain defined fundamental representations, the 
representations and warranties would survive until the 
earlier of the date that was 30 days after the applicable 
statute of limitations or seven years after the closing date 
(the “Survival Clause”).  The SPA  (Section 6.03) also 
contained a provision stating that, subject to the limitations 
contained in Article VI, the Seller agreed to indemnify 
the Purchaser for any damages resulting from breaches of 
representations or warranties or covenants in the SPA (the 
“Indemnification Obligation”).  The parties agreed to a 
deductible and a cap for indemnifiable claims, except with 
respect to certain excluded matters, such as claims arising 
from fraud or relating to fundamental representations.  The 
SPA (Section 6.06) contained another common provision 
stating that, except with respect to claims relating to fraud 
and except as to the right to seek specific performance, the 
parties’ “sole and exclusive remedy with respect to any and 
all claims” relating to the SPA “shall be pursuant to the 
indemnification provisions set forth in this Article VI” (the 
“Exclusive Remedy Provision”).  Another provision of the 
SPA prescribed the procedures for bringing and resolving 
indemnification claims, which required the Purchaser 
to give written notice of a claim for indemnification (but 
providing that the failure to provide notice of the claim 
would not relieve the Seller of liability as long as the Seller 
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was not prejudiced thereby) (the “Notice Requirement”).  
To the extent that any claim was disputed, the SPA required 
the parties to negotiate in good faith to resolve the dispute.  
Finally, the SPA (Section 6.13) also contained a provision 
governing the release of amounts from escrow, which 
provided that, on the Termination Date (the end of the 
survival period for most claims), the escrow agent would 
release to the Seller the escrow balance less any amounts 
for which the Purchaser had “timely made a claim for 
indemnification” pursuant the SPA and which claim was 
not “finally determined in accordance with this Article VI.”  
The Court analyzed the effect of these common provisions 
on the parties’ disputed claims as discussed below.
 

Notice Requirement  

The Court found that the Purchaser’s failure to give notice 
of certain counterclaims before filing suit and its failure to 
engage in in-person negotiations regarding disputed claims 
did not bar the Purchaser from bringing its counterclaims.  
The Court relied on the portion of the Notice Requirement 
providing that the failure to give notice does not relieve 
the Seller of its obligations unless it is prejudiced and 
noted the absence of any evidence that the Seller had been 
prejudiced.  More importantly, the Court found that it 
was unclear whether the procedures requiring notice and 
negotiation in good faith were prerequisites for filing suit.  
Instead, the Court suggested that such procedures might 
only govern interparty disputes.  Furthermore, with respect 
to the obligation to negotiate in good faith, the Court found 
that the parties’ exchange of letters disputing various 
claims might have been sufficient to satisfy the negotiation 
requirement.

Survival Clause  

The Court also considered at length the Seller’s argument 
that the counterclaims relating to nonfundamental 
representations and warranties should be dismissed 
because the Survival Clause acted as a contractual statute 
of limitations to cut off such claims.  The Court confirmed 
that, under Delaware law, parties to a contract may shorten 
the time for filing claims from the otherwise applicable 
statute of limitations and that such an agreement will 
be upheld so long as it is reasonable.  The Court also 
confirmed its prior holding, in GRT, Inc. v. Marathon GTF 
Technology, LTD, that, under Delaware law, a survival 

clause is a contractual statute of limitations cutting off 
any claims that are not filed before the end of the survival 
period.  Most noteworthy for practitioners was the Court’s 
rejection of the argument that the Survival Clause simply 
described the time period during which parties had to 
provide notice of an indemnifiable claim in order for the 
claim to continue past the Termination Date.  Specifically, 
the Court declined to construe the Survival Clause as 
subject to an exception for claims noticed pursuant to the 
Notice Requirement:

It is not a reasonable interpretation of the 
SPA that [the Purchaser] can preserve a 
lawsuit based on an expired representation 
or warranty merely by providing notice 
before the applicable Termination Date.  
In fact, if I read the SPA as [the Purchaser] 
wants me to, then [the Purchaser] could 
provide notice of a claim under Section 
6.08 before the termination date provided 
in Section 6.01, and then file a complaint 
in court any time after the termination 
date, i.e., after the representations and 
warranties underlying the litigation had 
expired.  (footnotes omitted)

Accordingly, the Court dismissed the Purchaser’s 
counterclaims involving alleged breaches of representations 
and warranties in connection with nonfundamental 
representations as time-barred under the Survival Clause.  

Tolling 

In connection with its dismissal of such claims, the Court 
also considered whether the tolling concepts of fraudulent 
concealment, equitable tolling and the discovery rule would 
extend the period for filing claims under the Survival Clause.  
With respect to the concepts of fraudulent concealment and 
equitable tolling, the Court assumed without deciding that 
such concepts would apply to a contractual limitations period 
but nevertheless dismissed the claims because they were 
unsupported.  With respect to the discovery rule concept, 
which essentially tolls the statute of limitations where the 
underlying breach is inherently unknowable, the Court 
found that rule would not apply to a contractual limitations 
period in circumstances “where the inherent unknowability 
of a potential claim is itself knowable or predictable, and 

1201 NORTH MARKET STREET - P.O. BOX 1347 - WILMINGTON, DELAWARE - 19899-1347 - T. 302 658 9200 - F. 302 658 3989

 www.MorrisNichols.com

 Delaware Corporate Law Counseling Group / Corporate & Business Litigation Group



 

 Delaware Corporate Law Counseling Group 
Corporate & Business Litigation Group 

DELAWARE MEMO 

 

DECEMBER 2013
PAGE 3 OF 3

Morris, Nichols, Arsht & Tunnell LLP combines a broad national practice of corporate, intellectual property, business reorganization and 
restructuring and commercial law and litigation with a general business, tax, estate planning and real estate practice within the State of Delaware. 
The firm’s clients include Fortune 500 companies, smaller firms and partnerships, financial institutions, government agencies, commercial law 
and litigation firms and not-for-profit organizations. 

thus the proper source of negotiation and resolution between 
the parties to the contract.” Id. at 36.  

Fraudulent Breach

The Court separately analyzed the Purchaser’s fraud 
allegations and determined that the SPA was ambiguous 
with respect to whether the Survival Clause cut off fraud 
based claims.  On the one hand, both the Exclusive Remedy 
Provision and the indemnification cap and deductible were 
subject to an exception for fraud.  Because these provisions 
contained an express exception for fraud and the Survival 
Clause did not, the Seller argued, it was clear that the parties 
did not intend to carve out fraud claims from the operation of 
the Survival Clause and the fraud claims should be dismissed 
as time-barred.  On the other hand, the Indemnification 
Obligations were expressly subject to the limitations 
contained in Article VI, but fraud claims were not, and the 
SPA carved out fraud from the Exclusive Remedy Provision 
and the indemnification cap and deductible. Together, the 
Purchaser argued, these provisions demonstrated that claims 
for fraud would fall outside of the contractually negotiated 
limitations and procedures, including the Survival Clause.
 
After considering the parties’ positions on the proper 
interpretation of the contract, the Court concluded that the 
SPA was ambiguous.  The Court found that the SPA arguably 
“contemplates that at least some actions grounded in fraud 
can be brought outside the SPA’s indemnification provisions, 
and thus, can be timely brought within the statutory—rather 
than contractual—limitations period.”  Id. at 40.   The 
Court based its conclusion on the language of the Exclusive 
Remedy Provision, which provided that, except in the case 
of fraud, the sole and exclusive remedy relating to the SPA 
“shall be pursuant to the indemnification provisions set forth 
in this Article VI.”  The ENI Court denied the Seller’s motion 
to dismiss with respect to the fraud based claims and did not 
address the Purchaser’s argument that fraud claims could not 
be subject to a shortened contractual limitations period as a 
matter of public policy.

Considerations for Drafters 
 
Are the notice and dispute resolution procedures relating 
to indemnification, such as a requirement to negotiate in 
good faith, prerequisites to filing suit or procedures that 
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simply govern extrajudicial disputes between the parties?  
The contract should make it clear whether the parties are 
required to satisfy all of the indemnification procedures 
before filing a claim or whether the filing of a claim will 
render the procedures inapplicable.

Is the survival clause a contractual statute of limitations or 
a notice and limitations period?  In the absence of express 
language in the contract to the contrary, the survival clause 
will operate as a contractual statute of limitations and not 
a notice period.  To the extent that the parties want noticed 
claims to continue beyond the survival period whether or 
not a claim has been filed if notice is given according to 
the specified procedures and within the survival period, the 
parties should make that clear.

Will tolling concepts apply to the contractual limitations 
period? To the extent that the ENI Court’s decision did 
not definitively address whether tolling doctrines apply to 
contractual limitations periods and suggests that, in the many 
circumstances, they will not, the parties might consider 
addressing this issue directly.

Does the survival clause apply to claims based on fraud 
and all claims based in contract and tort?  If the intent 
of the survival clause is to cut off all claims relating to the 
agreement that are not filed before the end of the survival 
period, including claims based on fraud, whether contract 
or tort, then the parties should expressly so provide.  In the 
absence of such an express provision, a fraud carveout to 
indemnification as the sole remedy could permit the parties 
to pursue fraud claims beyond the contractual limitations 
period.  Note, however, that whether the time period for 
bringing fraud claims can be limited by contract under 
Delaware law or whether such an attempt would violate 
public policy remains a litigable issue.

   *   *   * 

This Memo provides general information and should not be 
used or taken as legal advice for specific situations, which 
depend on the evaluation of precise factual circumstances. 
For a more complete or detailed discussion, please contact 
any member of Morris Nichols’ Delaware Corporate Law 
Counseling Group or Delaware Corporate & Business 
Litigation Group. 


